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OPI1 NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Bernard J. and
Elia C Smith against a proposed assessnent of additional
personal income tax in the ampunt of $5,324.70 for the
year 1968. During the course of these proceedi ngs appel-
lants paid the proposed assessnent; therefore, pursuant
to section 19061.1 of the Revenue and Taxation Code, the
appeal. is treated as an appeal from the denial of a claim
for refund in the anount of $5,324.70. Appellants did
not pay the proposed assessnent of interest in the anount
of $849.80 which remains due to respondent in the event
of a decision adverse to appellants.
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Avpeal of Rernard J. and Elia C. Smith

Appel lants' 1968 federal inconme tax return was
audited by the Internal Revenue Service. As a result of
the federal audit, the Internal Revenue Service disall owed
a substantial amount of appellants' clainmed deductions
for legal expenses and a casualty.loss and increased
appel lants' reported capital gain. Based upon'the federal
audit report, respondent issued a notice of proposed
assessment in which it adjusted appellants' taxable incone
in accordance with California |aw. Appellants protested
respondent's action and requested that further action be
hel d in abeyance as appellants were pursuing the matter
at the federal level. Thareafter, respondent attenpted
to ascertain the status of the federal proceedings. Wen
appel lants failed to respond .zo respondent’'s inquiries,
respondent affirmed its proposed assessment which led to
this aopeal.

The sole issue for determnation is whether

respondent’'s determnation which was based on correspond-
ing federal action was erroneous.

Section 18451 of the Revenue and Taxati on Code
provides, in part, that a taxpayer shall either concede
the accuracy of a federal determ nation or state wherein
it is erroneous. It is well settled that a determ nation
by the Franchise Tax Board based on a federal audit is

presumed to be correct and the burden is on the taxpayer
t O overcone that presunption. (Todd v. McColgan, 89 Cal.

App. 2d 509 [201 P.2d 414] (1949Y; Appeal of WlTard D
and Esther J. Schoellerman, Cal. St. Bd. of Equal., Sect.
17, 1973.) Here, appellTants have offered no evidence to
indicate that the federal action was erroneous. There-
fore, we must conclude that appellants have failed to
carry their burden of proof and respondent's determ na-
tion of additional tax for the year 1968 nust be upheld.
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Appeal of Bernard J. and Elia C. Smth

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code,- that the action of the Franchise Tax Board in
denying the claim of Bernard J. and Elia C. Smth for
refund of personal inconme tax in the amount of $5,324.70
for the year 1968, and pursuant to section 18595 of the
Revenue and Taxation Code, that the action of the Fran-
chise Tax Board on the protest of Bernard J. and Elia C
Smth against a proposed assessnment of interest in the
anount of $849.80 for the year 1968, be and the sane are
her eby sustai ned.

Done at Sacranento, California, this 9th day
of January, 1979 , by the State Board of Equalization.

&_@w ié /éf./z/zl galrman

A 5,/1 / '{ 4 , Member
S ((,/ 4&10 , Member
/ ;, Member

, Menber
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